
4.3 Doctrine of Pith and Substance  

As Art 245 of Indian Constitution talks about the division of territory the Art 246 of the 

Constitution talks about the division of subjects under the lists provided in Schedule VII, on 

which the legislation has to be enacted by the respective legislatures. 

(a) In a federal structure, division of subjects is bound to be there in form of lists:- The 

Constitution of India makes distribution of legislative powers with respect to the subject 

matter which is mentioned. Art 246 of the Constitution contains the scheme of respective 

subject lists on which the legislation has to be passed. 

According to Art 246, there are three lists given first is the Union list where in original 97 

items was included but now it has 100 items, second is State list in which original no of items 

was 66 which is now 61 items and third is the concurrent lists which has originally 47 items 

but now it has 52 items. There may be some other items which are may not be under these 

lists, so these lists are not exhaustive. And in case of conflict or overlapping between such 

power and an entry in any of the three lists the legislation made by the union legislature 

would prevail.9 

Principles of Interpretation of these lists are:- There are many principles which are used 

by the legislature to justify and to make implementation of the laws valid under the 

Constitution it includes the doctrines of Pith and Substance and colourable legislation also 

along with the following principles. 

(1)  Plenary Power of the legislature:- Unless the Constitution expressly prohibits 

legislation on a subject either absolutely or conditionally, the power of a legislature to enact 

legislation within its legislative competence is plenary. The respective legislature is fully 

competent to enact laws on the subject assigned to it, no matter whether such enactment is 

contrary to any undertaking or guarantee given by the state.  
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No limitation on making legislation either on the basis of legitimate expectations, natural 

justice, including the power of hearing.10 

2) Retrospectivity:- The legislative power can be exercised both prospectively and 

retrospectively. Where a legislature can make valid law, it may make it implementation 

prospectively or retrospectively.  



3) Predominance of the Union Power:- In the Art 246(1) and the opening words of clause 3 

it has been provided that whenever there is conflict between the state made laws and union 

made laws then union legislation will prevail. 

4) Avoidance of Conflict: Harmonious Construction:- This is also a principle of 

interpretation used by the courts to declare a legislation valid. When a piece of law which has 

been passed by central legislature overlaps with the other law of the state legislature then 

harmonious construction is done by the honorable courts to remove conflicts. 

5) Pith and Substance:- In federal structure subjects are distributed under the lists but these 

lists are not isolated, it can be overlapped. And it may happen that a law made out of one list 

may affect the subject of other list and this is something which is inevitable. To maintain the 

basics of federalism it is necessary that lists should not be encroached, but if there is an 

encroachment happens then the remedy for checking this encroachment validity, is the 

doctrine of Pith and substance.  

The doctrine of "Pith and Substance" is applied when the legislative competence of a 

legislature with regard to a particular enactment is challenged with reference to the entries in 

different legislative lists, because a law dealing with a subject in one list within the 

competence of the legislature concerned is also touching on a subject in another list not 

within the competence of that legislature, in such a case , what has to be ascertained is the 

pith and substance of the enactment, the  true character and nature of the legislation.11 

Under this doctrine, the true nature and objective of the impugned legislation is found and in 

the second step the list is detected where the nature or objective lies. The literal meaning of 

the term Pith and Substance is "to find out the objective of the legislation".  

10. Ibid  

11. V.N Shukla, Constitution of India 794 (Eastern Book Company, New Delhi, 12th edition 2013) 

 

If encroachment is direct then it is intra-vires otherwise it will be ultra views. In case of State 

of Rajasthan v G.Chawla12, the fact of the case was that the state legislature passed a law 

restricting the use of sound amplifiers. The respondent was prosecuted. The Judicial 

Commissioner held the Act invalid and quashed the conviction. 

On appeal the SC held that the impugned legislation in its pith and substance fell within Entry 

6. Because the objective here is of substance is in relation to the public health which also 



includes the power to regulate the use of amplifier. The legislation in Pith and Substance 

being on a state matter, it was not invalid even if it incidentally encroached upon the subject 

of broadcasting or communication. 

The case of Prafulla Kumar Mukherjee v Bank of Commerce ltd13 the conflict was "what in 

Pith and Substance is the effect of the enactment of which complaint is made and in what list 

is its true nature and character to be found". The Privy council held that, after ascertaining the 

true character of law, the court must point out in which of the three lists an Act of that nature 

truly falls. In the absence of this rule the state legislature in particular cannot effectively deal 

with the subject matters assigned to them. 

Therefore, two questions must be analyzed i.e.:-  

(i) The objective of the enactment or impugned (Challenged Act) 

(ii) The issue on which the legislation is challenged comes under the objective of the Act or 

not  

(a) If yes, incidental encroachment 

(b) If No, accidental encroachment 

So, the Pith and Substance is a doctrine to find out the actual nature and character of the 

impugned legislation to regulate the absurd situations. This principle is like a moderator 

which allows a federalism to maintain rule of law if this principle does not exist the 

occurrence of transgression could lead to laws to be ultra-vires. 

 

12. AIR 1959 SC 544 

13. (1946-47) 74 IA 23, AIR 1990 SC 2072 

4.4 Doctrine of Colourable Legislation:-  

The doctrine of Colourable legislation is another principle of interpretation which is utilized 

by the courts to check the transgression of the constitutional powers given to the legislatures 

of Central or States. The Constitution of India provides different legislative powers to the 

different bodies and these bodies have to act within their limitations which are in the form of 

fundamental rights. And it has to be ascertained and ensure that central and states legislatures 

while performing their legislative functions does not cross their constitutional powers. 



The form of transgression may be Patent, Manifest or Direct (PMD), but it may also be 

disguised, covert and indirect (DCI), and it is in this situation the doctrine of colourable 

legislation comes into play. The logic behind this doctrine is to check true substance and 

object of the legislation because it may sounds and seems from the appearance that a 

legislation is within its constitutional  limits but in truth it may crossing the legislative and 

constitutional powers. The legislature cannot violate the constitutional prohibition by 

employing an indirect method.14 "You cannot do indirectly what you cannot do directly". 

The doctrine of colourable legislation prevents the dishonest and short sightedness of the 

legislations. The court will scrutinize the law to ascertain whether the legislature by device 

purports to make a law, which though in form appears to be within its sphere, in effect and 

substance reaches beyond it.15Though the rule of colourable legislation has no application if 

the legislature making the law has the competence to make that law. 

The doctrine of colourable legislation is only applicable when the power is restricted to make 

legislation on certain subject but an attempt is taken to make a law which touches that subject 

matter. In case of K.C Gajapati Narayan Deo v State of Orissa 16 the question was arose on 

the validity of Orissa Agricultural Income-tax (Amendment) Act 1950 which enhanced the 

rate of tax on agricultural income. It was challenged in court on the basis of its validity. It 

was argued that Act was not a bonafide taxation statute at all, but is a colourable piece of 

legislation, the real object of which is to reduce by artificial means the net income of 

intermediaries. The SC rejected this argument and declared that the Act is valid. It was 

observed that the Act is certainly a legislation on "taxing of agricultural income".  

14. V.N Shukla, Constitution of India 799 (Eastern Book Company, New Delhi, 12th edition 2013) 

15. Ibid 
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In case of K.T.M. Nair v State of Kerela17 the provisions of the Travancore-Cochin Land Tax 

Act, 1955 were declared to be unconstitutional in view of Art 14 and 19(1)(f). It was found 

that a person who was making an income of Rs 3100 per year was liable to pay Rs 54000 

under its provision. The SC held the provision of the Act Ultra-vires. 

4.5. Conclusion 

In a federal State like India it is necessary to have a check on distribution of power in the 

form of territorial jurisdiction and subjects of the legislation. Art 245 of Indian Constitution 

talks about the territorial jurisdiction for the legislative bodies for making legislation  while 



Art 246 of the constitution talks about the division of subjects into lists on which the Union 

or state legislatures has to legislate. While demarcating the limitations still sometimes the 

transgression, encroachments, infringements, overlapping of the power of legislation 

happens. To check and ensure the validity of the impugned legislation the various rules of 

interpretation are used by the courts. Of which Doctrine of territorial Nexus, Pith and 

Substance and colourable legislations among others are used by the courts which are 

discussed in this lesson in detail. 
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